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With leave of the court, we submit our reply

to the brief and supplemental authorities filed

herein by the plaintiff (defendant in error), in

which certain fallacies appear that, we believe, will

not bear scrutiny.



I.

Evidence of Accidents Occurring Subsequent-

ly TO THE Accident by Which Plaintiff Was
Injured Was Inadmissible.

The plaintiff asserts that the evidence which

we attack did not relate to another accident, but

related to a manifestation of the weakness and in-

adequacy of the lifting gear coincident with the

accident in which he was injured (Plaintiff's Brief,

p. 5), and that it was clearly admissible to show

that "A defect in the property existed and the

probability that the injury complained of resulted

therefrom and to show that the defendant had not

adopted proper precautions to prevent injury from

the defective or dangerous condition of his prop-

erty" (Plaintiff's Brief, p. 8), and "to show the

insufficiency of the apparatus" (Plaintiff's Supple-

mental Authorities, p. 1).

We do not question the rule that evidence may

be admitted to show the condition, after an acci-

dent, of the instrument or agency whose defects

caused the accident, provided the condition of such

instrument or agency then is the same as at the

time of the accident. The lack of change in such

condition doubtless may be shown either by positive

evidence of such similar condition or by indirect
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evidence, i. e., the failure of any proof of change

in the instrument or agency since the accident. The

learned trial court admitted the objectionable evi-

dence on the theory that "It tended to prove the

weight of the boiler and the inadequacy of the

tackle" (P. R. p. 245). We are unable to under-

stand how, under any circumstances, the breaking

of the rope could prove the weight of the boiler,

any more than one could judge the weight of an

apple by being told that a string upon which it

had been suspended had broken. The breaking of

the string might be proof that the string was not

stout enough to bear the weight of the apple, but

certainly no one could tell from that bare fact the

weight of the apple.

Assuming for the argument that this evidence

might tend to prove that the rope was not strong

enough to sustain the weight of the boiler, yet

there is no evidence that the rope was not strong

enough to bear the weight of the boiler at the time

of the prior accident by which the plaintiff was

injured. Very apparently the rope in that acci-

dent did sustain the weight of the boiler. As a

matter of fact, after the prior accident, as plain-

tiff admits himself (Plaintiff's Brief, p. 4, line 12),

a new shackle or shackle pin was put in (P. R., p.



145), so that the condition of the apparatus at the

time the rope broke was not the same as its condi-

tion at the time when the shackle broke. This

change of condition alone places the circumstances

of this case in a different status from those cited

by plaintiff, as those cases very apparently are

bottomed upon the theory that the condition at the

time of the different accidents was identical. Fur-

thermore, one of the essential factors of the rule

which plaintiff advances is, we submit, that the

accidents be similar. As we have already seen,

in the accident in which the plaintiff was injured

the shackle or its pin broke and the guy or pennant

flew around and, striking plaintiff, swept him

against the side of the ship (P. R., pp. 191, 265,

347, 376, 402, 439, 441, 442 and 443). In the

second accident, which was after a new shackle or

shackle pin had been put in, a rope broke (P. R.,

p. 146), and nothing whatsoever took place in re-

spect to the shackle or its pin or the guy or pennant.

The accident in which the rope broke was not

prior to, but was subsequent to the accident in

which the shackle broke (P. R., p. 146). There

was, therefore, nothing in the second accident to

give the def^i^iflant any notice of any defect in the

tackle at the time that the shackle or its pin broke.



The accident spoken of by this Honorable Court

in Otis Elevator Company v. Luck, 202 Fed. 452,

was a prior accident.

For these three reasons: Dissimilarity of condi-

tions; dissimilarity of accidents; and a subsequent

instead of a prior accident, we urge that this evi-

dence was cleary inadmissible under the rule that

"Evidence of an accident happening after the

injury to plaintiff is not admissible."

29 Cyc. 613.

II.

Evidence of the Unexpectedness of the Acci-

dent WAS Properly Admissible.

We think it not amiss to emphasize plaintiff's

admission in his answer to this point, wherein he

states, "Plaintiff below neither alleged in his com-

plaint nor introduced nor attempted to introduce

evidence showing the alleged negligence to be wilful

or wanton" (Plaintiff's Brief, p. 9).

III.

Plaintiff Had the Burden to Prove the Ex-

tent OF His Injuries and the Amount of His

Damages.

Our point is that the learned trial court failed

(Instruction 12, P. R., p. 522, 523; Instruction No.
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14, P. R., pp. 525, 526) to place the burden of

proof upon the plaintiff to show that the damages

which he claims he sustained.

IV.

Instructions Must Be Based Upon Evidence, Not

Upon Abstract Propositions of Law, and Upon

the Issues Raised by the Pleadings.

We again urge that there was no evidence in the

record, of which we are cognizant, that warranted

the learned trial court's making the statement (P.

R., p. 247) or contingently premising his instruc-

tion (P. R., p. 517) that the dock in question was

either a public or a quasi-public dock.

We also again desire to emphasize the specific

limits placed by plaintiff in his pleading upon de-

fendant's negligence (P. R., top of p. 15).

Plaintiff, to maintain his right upon the dock,

urges that his assistance was solicited by the de-

fendant to help take the mooring lines. We do

not believe that there was any direct evidence of

this. True, plaintiff claimed to have helped take

the head and stern lines of the ship (P. R., pp. 80,

81, 153, 170), and, while some question might be

raised as to whether he did or not (P. R., pp. 268,

276, 377 and 378), we have assumed for the pur-



pose of the argument that he did help with those

lines. The purser testified that when steamships

come up to a cannery dock, it is customary and ex-

pected that someone on the dock will take the ship's

lines when they are thrown out on the dock (P. R.,

pp. 416, 417), and the master testified that an

Indian took at least one of the lines on the dock

when the ship was landing (P. R., p. 342) ; but

there is no testimony that the plaintiff was solicited

to help with the landing of the ship. As a matter

of fact, any such help that he gave was purely volun-

tary, but, further assuming, for the purpose of

the argument, that his helping with the lines was

at the implied solicitation of the defendant, it will

be remembered that the plaintiff was neither in-

jured while he was helping with the lines nor by

the boiler being unloaded from the ship and dropped

or permitted to fall upon or against him in any

manner. The accident in question happened not

less than ten or twenty minutes after plaintiff

claims to have helped with the lines (P. R., pp. 303,

379, 398, 402, 409 and 426). Plaintiff had done

no other work except to help with the lines (P. R.,

pp. 80, 81) and was simply a spectator at the time

he was injured, standing there looking on (P. R.,

pp. 269, 276, 298, 377, 378, 417, 418, 407, 444,
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392, 157, 158). The accident moreover, was en-

tirely unexpected. That appears from all the evi-

dence in the case, and could not have been antici-

pated by the defendant.

Defendant Was Entitled to Know the Particu-

lars AS TO Plaintiff's Employment and as to

Where Plaintiff Was at the Time That He
Was Injured.

Plaintiff's failure to furnish the particulars as

to his employment at the time of the accident com-

pelled defendant to defend the suit without any

knowledge as to the facts that plaintiff claimed

imposed upon the defendant the duty to treat the

plaintiff as something other than as a trespasser.

The information given in the complaint was not

even as adequate as that contained in the com-

plaint held insufficient in the case of Brosline v.

Kansas City M. & R. Co., 21 So. (Ala.) 475, at 477,

cited in our brief in chief on pp. 64 and 65.

VL

Plaintiff's Complaint Did Not State Facts

Sufficient to Constitute a Cause of Action.

Plaintiff cites not a single case in his brief (pp.

12, 13, 14) to repudiate the many cases cited in our



brief in chief (pp. 57-73) in support of our con-

tention that the complaint did not state facts suffi-

cient to constitute a cause of action ; but in his sup-

plemental authorities, paragraphs 2 and 3, he ad-

vances the proposition that the ''Licensee doctrine

is invoked when suit is brought against the owner

of the premises," and that the owner of the premises

"is liable to a licensee for acts committed with

notice of the fact that strangers are likely to ap-

proach."

It will be borne in mind that plaintiff was not

defendant's employee but claimed to be an em-

ployee of the Haines Packing Company (P. R., pp.

12, 13). Neither was he a passenger, nor did he

stand in any contractual relationship with the de-

fendant. Inasmuch as in his complaint he alleged

that he was on the dock performing the duties im-

posed upon him by the owner of the dock, possibly

that was sufficient to show that he was not a tres-

passer but it does not show him to have occupied

any higher status on the dock than a licensee, for

the reason that such allegation is simply tantamount

insofar as defendant is concerned to stating that

the plaintiff was lawfully upon the premises; or,

in other words, at the most only showed that he

was there as a licensee. We have cited several



10

authorities on this point in our brief in chief, pp.

60 to 67.

An examination of plaintiff's complaint shows

that it is bare of any allegation that the defendant

had any notice or knowledge of the plaintiff's em-

ployment or position on the dock; it is bare of any

allegation that defendant or its servants knew or

ought to have known anything about the plaintiff

or his relationship to the Haines Packing Company

or his duties growing out of any such relationships

;

it is bare of any allegation that defendant agreed

on, assented to, or knew of any arrangement or

duty by which the plaintiff was expected or required

under his employment with the Haines Packing

Company to be on the dock ; it is bare of any allega-

tion that defendant had invited the plaintiff to come

on the dock; in fact, plaintiff himself claims that

"Defendant had no authority to invite the plaintiff

upon the wharf or to expel him from it" (Plaintiff's

Brief, p. 14). It is bare of any allegation that

there was any agreement by the defendant with

either the plaintiff or with the Haines Packing

Company by which the plaintiff was expected or

required to be on the dock.

Clearly, in view of the absence of these allega-

tions, at the most the complaint could only be held
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to state that plaintiff was lawfully on the dock;

that is, he was on the dock, insofar as defendant

was concerned, in a status no higher than that of

a licensee.

The plaintiff seeks to overcome the force of these

contentions, by claiming, as above stated, that the

licensee doctrine is invoked when suit is against

the owner of the premises. While plaintiff does

not so state, evidently he intends to intimate that

the licensee doctrine can only be invoked when suit

is brought against the owner of the premises on

which the plaintiff was standing when injured. It

is true that the defendant did not own the wharf

upon which the plaintiff stood while watching the

work aboard the ship. The defendant did own the

agency with which the plaintiff was struck. There

is no question about that.

We do not think that the principles of law govern-

ing injuries to licensees is so limited as to be avail-

ble only to the owner of the premises on which the

plaintiff stands when the injury occurs.

We submit that that doctrine is not confined

simply to cases where the paintiff is actually stand-

ing on the premises owned by the person who owns

the agency whose accidental breaking results in an

unfortunate injury to the plaintiff.
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Several of the cases cited by us in our brief in

chief show no such limitation. In Murphy v. Boston

& M. R. R. Co., 142 N. E. (Mass.) 782, 783, 784

(Brief p. 97), the defendant was the owner of the

agency which did the injury, i. e., the railroad car,

but the premises were owned by a third party.

Certainly, in the case at bar, the defendant, hav-

ing called at the Haines Packing Company dock to

unload the boiler consigned to that company, had

a right to use that dock for that purpose, just as

the railroad company, in the case just referred to,

had a right to use the tracks on the premises of

the third party.

In the English case of Batchelor v. Fortescue, the

original citation of which we do not have but which

is referred to in our Brief, p. 101, very apparently

the decedent was standing on adjoining premises

and not on the premises owned by the defendant.

In Shafer v. Tacoma & Eastern R. Co,, 157 Pac.

485 (Brief p. 103), it would appear that the plain-

tiff was not standing on land owned by the de-

fendant.

We see no justice in plaintiff's attempt to impose

a greater duty upon defendant because it did not

own the dock or because it was not his employer
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than could have been imposed upon it had it been

such owner or such employer. It is very apparent

that if he was an invitee when taking the lines of

the ship, that he had out stayed that invitation and,

therefore, that his relationship towards the defend-

ant became no more than that of a licensee.

We again take the liberty of referring to the

many cases cited in our brief in chief, pp. 77 to

103. We also wish to urge that the applicability

of the doctrine of the duty owed to a licensee is not

based simply upon whether or not the defendant

owns the premises upon which. the plaintiff is in-

jured by the accident, but upon the relationship

that exists between the plaintiff and the defendant

at the time of the accident, and that the fact that

the plaintiff was not standing on premises owned

by the defendant would not govern the applicabil-

ity of the principles of law relating to licensee. Plain-

tiff standing in the position of a licensee to the

defendant makes applicable the many cases which

we have cited; and limits defendant's duty to the

plaintiff at the time of the accident to that of only

not wilfully or wantonly causing the plaintiff to

be injured.

The authorities referred to by plaintiff in 32 L.

R. A. (N. S.) 576 and in 70 Atl. 826, in our view,
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only confirm the rule as to a person not wilfully or

wantonly causing an injury to another person who

is a licensee as to the first person.

That defendant did not wilfully or wantonly

cause plaintiff to be injured is not only manifest

by the evidence in the case, but plaintiff admits

it for he confesses that he "Neither alleged in his

complaint nor introduced or attempted to introduce

evidence showing the alleged negigence to be wil-

ful or wanton." (Plaintiff's Brief, p. 9.)

VII.

The Evidence Failed to Disclose a Cause of

Action In Favor of Plaintiff and Against

Defendant.

We submit that the printed record supports our

statement of the evidence (Brief |in chief, pp. 9

to 16), and that plaintiff stated that he was taking

a walk when the steamer came in (P. R., p. 41) , and

that his real work was that of a fisherman (P. R., pp.

51, 176 and 205) and that on the day of the accident,

he had been doing a fisherman's work, i. e., fixing a

net and measuring a lead line (P. R., p. 52) , and that

it was after the quitting time of his work (P. R., p.

52. It is also clear that no duty of his employment

with the Haines Packing Company required him to
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help with the lines of the ship, as he said that some-

times he helped and sometimes he did not (P. R., p.

85), and there is no evidence whatsoever, either that

he had any such duty or that the defendant knew

that he had any such duty imposed upon him under

his employment with the Haines Packing Company.

While there is testimony that steamships in land-

ing at cannery docks expected people on the dock

to help with the lines of the ship (P. R., p. 416, 417),

there is no evidence that the plaintiff personally was

required or even expected to do that work. He was

not assisting in the work of the ship or doing any

other kind of work on the dock at the time of the

accident (P. R., pp. 377, 378).

Although plaintiff claimed he heard no warning

(P. R., p. 44, 484, 485), there is positive evidence

that a warning was given (P. R., pp. 378, 392, 438,

460), and plaintiff could see what was taking place

(P. R., p. 83), and he was watching the work him-

self (P. R., pp. 44, 45, 82, 83, 136, 157, 158, 170,

171 and 179). Plaintiff himself claimed that he

saw something unusual in the way the work was

being done (P. R., p. 44, 170 and 171).

We challenge the statement (Plaintiff's Brief, p.

16), that the plaintiff was awaiting further work.

There is no evidence to support such statement, nor
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is there any evidence that defendant held out any

inducement to plaintiff for any work whatsoever.

Neither is there any evidence that the dock was a

semi-public dock.

The evidence clearly establishes that the broken

shackle was never found (P. R., pp. 347, 382, 384

and 389). There is nothing sinister in concluding

that when its pin broke, the shackle fell over the

side of the ship into the water (P. R., p. 347).

The winchman's whereabouts at the time of the trial

were not known. In fact, the mate testified that

he had not seen him since the previous spring and

then only at a chance meeting (P. R., pp. 427, 428).

Plaintiff very apparently misses the point of de-

fendant's argument. We urge that plaintiff's evi-

dence gave him no status on the dock at the time

of the accident, in respect to defendant, higher than

that of a licensee, and hence that the latter owed

the plaintiff no duty other than not to wilfully or

wantonly injure him. The many cases cited in our

brief in chief directly support this contention. The

evidence, moreover, clearly shows no greater duty

than that owed to the plaintiff by the defendant.

The evidence at the trial added nothing whatsoever

to the deficient allegations of plaintiff's complaint
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other than the fact that the defendant knew that

the plaintiff was on the dock; that is, not that de-

fendant knew that plaintiff personally was on the

dock but that persons were on the dock of whom the

plaintiff was one; but that fact avails plaintiff noth-

ing because there is no evidence that the defendant

wilfully or wantonly caused the plaintiff to be in-

jured, and plaintiff himself confesses that he

"Neither alleged in his complaint, nor introduced

or attempted to introduce evidence showing the

alleged negligence to be wilful or wanton." (Plain-

tiff's Brief, p. 9). No one will contend that defend-

ant's testimony showed any wilfulness or wanton-

ness on its part; hence plaintiff is not entitled to

recover, as neither his complaint nor his evidence

shows a case against the defendant.

We also urge that even if the law and evidence did

not so clearly establish plaintiff's status as being

no greater than that of a licensee, he not only

failed to prove the negligence to which he specifi-

cally limited the defendant by his pleading (P. R., p.

15) but also entirely failed to prove any negligence

whatsoever on defendant's part.

In view of these facts and the law, defendant

again respectfully urges that it would be idle to
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grant plaintiff another trial and that defendant is

not only entitled to a reversal of the present judg-

ment but also to a judgment in its favor, dismissing

the action.

Respectfully submitted,

Bogle, Bogle & Gates and

R. E. Robertson,

Attorneys for Plaintiff in Error.


